NTEU Initial Proposals – submitted 3.24.23

ARTICLE 4 - EMPLOYEE RIGHTS
PART I - RIGHTS RELATED TO NTEU
Section 1 - Right to Representation
A. As provided by 5 U.S.C. § 7102, each employee shall have the right to form, join or assist any labor organization, or to refrain from any such activity, freely and without fear of penalty or reprisal, and each employee shall be protected in the exercise of such right, except as otherwise provided under 5 USC Chapter 71. Such rights include the right:

1. To act for a labor organization in the capacity of a representative and the right in that capacity to present the views of the labor organization to the Office, the heads of agencies, and other officials of the executive branch of the Government, the Congress, or other appropriate authorities; and

2. To engage in collective bargaining with respect to conditions of employment through representatives chosen by employees under this Agreement.

3. On a semi-annual basis, the Office will inform bargaining unit employees of their right to a free and fair choice to join the union and include in that message a hyperlink to access the NTEU page on the Counsel intranet.

A. B 1.  Raising complaints or grievances in good faith by employees will not cause any reflection on their standing with their supervisors or on their loyalty or desirability to the organization.  Employees and NTEU representatives who have relevant information concerning any matter for which remedial relief is available under this Agreement or other statutory/regulatory procedure pertaining to personnel/employment matters involving Office bargaining unit employees will, in seeking resolution of such matters, be assured freedom from restraint, interference, coercion, discrimination, intimidation or reprisal.

2. The Office will not restrain, interfere, coerce, retaliate or discriminate against any employees in the exercise of their right to designate a NTEU representative for the purpose of representing to the Office any matter of concern over the interpretation or application of this Agreement or of any law, rule or regulation pertaining to personnel matters or of representing Office bargaining unit employees with respect to personnel/employment matters before any Government agency or official other than the Office.  This right does not extend to acting as a NTEU representative where such representation would result in a conflict or apparent conflict of interest, or would otherwise be incompatible with law, or with the official duties of the employee.
B. C. The Office retains the right to challenge a NTEU representative in accordance with the procedures of the third party adjudicative bodies.  The Office and NTEU agree to abide by the determinations of the adjudicative bodies, subject to any right of appeal, regarding the right of a NTEU representative to serve as a representative in a particular case.  The parties recognize that this Section grants such employees or NTEU representatives no time for performing duties under the provisions of this Agreement.  This Section should be read in conjunction with Article 39 (NTEU Representatives and Official Time), Section 3.  Grievances alleging violations of Section (1)(A) 1(B) above may be filed at the second step of the grievance procedure.

C. D. Discussions (including email, telephone, and fax communications), between a NTEU representative and an employee seeking counsel or advice regarding non-criminal investigations are confidential absent the Office’s overriding need for the information determined on a case-by-case basis.  The Office agrees not to solicit information from any NTEU representative or any bargaining unit employee concerning the nature of such confidential discussions except as noted above.

Section 2 - NTEU Membership

A. Nothing in this Agreement will require an employee to become or remain a member of a labor organization or to pay money to the organization except pursuant to a voluntary written authorization by a member for payment of dues through payroll deductions or by voluntary cash dues payment by a member.

B. Nothing in this Agreement or the law requires NTEU to represent any employee in proposed disciplinary actions, proposed adverse actions or performance-based removals, or before the Merit Systems Protection Board, the Equal Employment Opportunity Commission, the Office of Workers Compensation Programs, the Comptroller General, or in any other appeal procedure created by the statute.

Section 3 - NTEU Participation

Except as otherwise expressly provided in this Agreement or statute, the right to assist a labor organization extends to participation in the management of the organization and acting for the organization in the capacity of an organization representative, including presentation of views to officials of the Executive Branch, the Congress, or other appropriate authority.

Section 4 - Right to Representation at All Stages of EEO Complaint Process

Nothing in this Agreement shall prohibit an employee from being represented by a NTEU representative at any stage of the EEO complaint process including the counseling stage.

PART II - INVESTIGATIONS

Section 1

The Office will issue a notice to all employees on a semiannual basis that states, in part, the following:

A. Employees have the right to be represented by NTEU in an examination in connection with an investigation by the Office, TIGTA, or other representative of the Office, if:   

1. The employee reasonably believes that the examination may result in disciplinary action against the employee; and 

2. The employee requests such representation.

B. Employees may exercise this right if the above conditions are met whether the employee is the subject of the investigation or is a third party witness.  The Office fully supports the aforementioned right.

C. The current procedures for TIGTA investigations are posted on the Office’s intranet (Labor and Employee Relations home page).
Section 2 - Management Investigations

A. 1.   Any employee who is the subject of a conduct investigation, or is being interviewed as a third-party witness, by Counsel management (a Counsel supervisor, manager, or other management representative, e.g., Labor and Employee Relations or General Legal Services) or by any other representative of the Office and who reasonably believes that the interview may result in disciplinary action has the right to representation by a person designated by NTEU. 

2. At the time the employee is contacted and told such an interview will occur, the employee will be provided the following information:

(a) The general subject matter of the interview, with a description of the issue(s) and topic(s) to be addressed, including whether the interview involves criminal or non-criminal matters (if known) except when doing so would undermine the investigation ;

(b) That he or she is the subject of the conduct interview, or is being interviewed as a third-party witness;

(c) That if the employee reasonably believes that the interview may result in disciplinary action, the employee is entitled to representation during the interview by a person designated by NTEU; and

(d) That the interview will be scheduled with sufficient advance notice to allow the employee an opportunity to seek the counsel of a NTEU representative before the interview and/or during the interview, but that request for representation will not unduly delay the interview (e.g., the employee will generally be given forty-eight (48) twenty-four (24) hours to seek NTEU advice).

3. If the interview is initiated by the employee, or if the employee is being interviewed as a third party witness, there is no obligation to inform the employee of the right to NTEU representation before beginning the interview.  However, if during the course of the interview, based on the questions asked and answers given by the employee, an employee reasonably believes that discipline to the employee could result from the interview, the employee has the right to stop the interview and request representation before the interview continues.  Additionally, if the representative of the Office during the interview should reasonably believe that the information offered by the employee indicates that the conduct of the employee could reasonably result in discipline to the employee, the employee must then be advised of the right to Union representation.
4. If a bargaining unit employee is being interviewed as a third party witness in connection with an arbitration hearing involving another bargaining unit employee, NTEU will be informed of the time and place of the interview a reasonable period of time in advance of the interview and be given an opportunity to be present.

5. If an employee is represented in an interview and the general subject (see Subsection 2(a) above) of the interview changes, the employee and representative will, upon request, be given a reasonable period of time to confer.  If the employee is being interviewed is unrepresented and the subject of the interview changes, the employee will be given the opportunity for a brief delay to request representation.
6. If an employee appears for a scheduled interview without representation, but during the course of the interview reasonably believes that the interview may result in disciplinary action and requests representation, the employee will receive a reasonable period of time to secure such representation.

7. Victims of sexual assault/harassment will be provided with information on the outcome of any investigation, within the scope of the Privacy Act.
B. If in cases solely involving administrative misconduct the employee refuses to respond to questions, the employee shall be advised of the following:

“When directed to do so by Counsel management, employees must testify or respond to questions in matters of official interest.  Employees must give such testimony, or respond to questions truthfully when required or requested to do so.  Your failure to respond or answer truthfully as required may result in severe discipline including removal.”

C. 1.  Although the Office does not conduct criminal investigations, in an interview by Counsel management involving possible criminal conduct where prosecution has been declined by appropriate authority, at the beginning of the interview the employee shall be given a statement of the Kalkines warning.  The warning shall contain the following language:

“You are here to be asked questions pertaining to your employment with the Office of Chief Counsel and the duties that you perform for the Office.  You have the option to remain silent, although you may be subject to removal from your employment if you fail to answer material and relevant questions relating to the performance of your duties as an employee.  You are further advised that the answers you may give to the questions propounded to you at this interview, or any information or evidence which is gained by reason of your answers, may not be used against you in a criminal proceeding except that you may be subject to a criminal prosecution for any false answer that you may give.”

2. When employees are given the Kalkines warning they shall be given IRS Form 8112 (Appendix 4-1). Employees shall acknowledge receipt of the form by signing it, and will be given a copy of the form for their records prior to the start of the interview.
3. When the subject of an investigation is being interviewed regarding possible criminal conduct and prosecution, and the interview is custodial in nature, at the beginning of the interview the employee shall be given a statement of Miranda rights on IRS Form 5228 (Appendix 4-2).  If the employee waives their rights, the employee shall so indicate by signing the above-referenced form and shall be given a copy of said executed form.
4. When the subject of an investigation is being interviewed regarding possible criminal conduct, and the interview is non-custodial, at the beginning of the interview the employee shall be given a statement of rights contained in Form 12036 (Appendix 4-3).  If the employee waives their rights, the employee shall so indicate by signing the above-referenced form and shall be given a copy of said executed form.
5. In interviews regarding possible criminal conduct when the employee interviewed is represented by counsel, and when the Office’s representative or any other agent of the Office is on reasonable notice of such representation, the employee’s counsel shall have authority to represent the employee during the interview.  Agents of the Office (e.g., the Treasury Inspector General for Tax Administration) on reasonable notice of such representation shall not initiate ex parte communication with the employee.  In such circumstances, the Office or its agents will contact the employee’s supervisor to arrange an interview or other contact.
D. When the person being interviewed is accompanied by a representative furnished by NTEU, the role of the representative includes, but is not limited to, the following rights:

1. To clarify the questions;

2. To clarify the answers;

3. To assist the employee in providing favorable or extenuating facts;

4. To suggest other employees who have knowledge of relevant facts; and

5. To advise the employee.

However, a representative may not transform the interview into an adversary contest.

E. If the Office fails to permit the subject of an investigatory interview to have a NTEU representative during the interview after the subject employee requested such representation, the Office will not use any information gained during that interview in any action against the employee.  NTEU and/or the employee will also have the right to ask for a re-interview where correct procedures are used.  The Office also retains the right to re-interview in such cases.
F. The Office recognizes the importance of completing an investigation of an employee in as timely a manner as practicable.  When an employee has been advised that they are/were the subject of an investigation, and a determination is made not to propose disciplinary action, the Office will issue the appropriate letter (i.e., clearance or closed without action) to the employee in a timely fashion, normally within thirty (30) days of when the case involving the employee is closed.
Section 3 - TIGTA Investigations

A. Employees have a statutory right to NTEU representation in any examination by the Treasury Inspector General for Tax Administration (TIGTA), or the Treasury Inspector General, or other representative of the Office in connection with an investigation if:  

1. The employee reasonably believes that the examination may result in disciplinary action against the employee; and

2. The employee requests representation.

B. The current procedures for TIGTA investigations will be posted on the Office’s intranet (Labor and Employee Relations home page).

C. If TIGTA denies NTEU representation to an employee who is entitled to such representation under 5 USC § 7114 (a)(2)(B) and who has requested such representation during an investigatory interview, the Office will not use any information gained during that interview in any action against the employee.

Section 4 - Prior Arrests or Convictions

Employees shall not be required to disclose an arrest or conviction if a court has ordered the arrest or conviction expunged or purged from the employee’s record before the time that the employee is required to answer any question relating to the arrest or conviction.

Section 5 - Polygraphs 

In the event any Office employee declines to undergo a polygraph examination, no discipline or adverse action may be taken based solely on that declination.

PART III - EMPLOYEE – SUPERVISOR RELATIONS

Section 1 - Employee – Supervisor Relationships

Relationships between employees and their supervisors should be mutually conducted in a businesslike, courteous, respectful, and tactful manner.  Grievances alleging violations of this provision may be filed at the second step of the grievance process.
Section 2 - Management Inquiries

A. The Office is entitled to require truthful answers from employees in response to questions in matters of official interest.  An employee who fails to provide such answers is subject to disciplinary action, including removal.  An employee may properly refuse to answer questions regarding matters in which the Office has no official interest.

B. Employees must obey lawful orders from management officials in their chain of command.  However, no employee will be subject to disciplinary or adverse action for refusing to obey an unlawful order.  The employee also has the right to refuse to access a taxpayer’s account not formally assigned to him or her unless he or she has been given a formal written order or notice that states on whose authority the access is being made.

C. The Office recognizes the existence of certain employee rights under 29 CFR Part 1960, among them the right to be free from reprisal, including charge to leave, when employees decline to perform their assigned tasks because of reasonable beliefs that, under the circumstances, the tasks pose an imminent risk of death or serious bodily harm, coupled with a reasonable belief that there is insufficient time to seek effective redress through normal hazard reporting and abatement procedures established by the Office.

Section 3 - Professional Differences of Opinion

Employees will have the right to document any difference of opinion regarding their work.  The employee may place materials reflecting the difference of opinion in the case file and also may submit such materials as a rebuttal to the employee’s next performance appraisal.
PART IV - MISCELLANEOUS RIGHTS

Section 1- Voluntary Resignations

A. The questions of whether and on what date to resign are voluntary matters for each employee.  When an employee is faced with the prospect of Office-initiated action such as termination or removal, the employee will have the right not to resign or, if the employee chooses, to make a resignation effective at any time before the effective date of the Office’s action.  In instances where the Office advises an employee to consider resigning in lieu of being terminated, and no NTEU representative is present during this meeting, the Office will also advise the employee that he or she may consult with a NTEU representative before making the decision.  This advice will be acknowledged in writing by the Office and the employee.  A copy of the acknowledgement will be provided to the employee.  Resignations shall not be secured by coercive or deceptive means.
B. An employee may withdraw a resignation at any time before its effective date, provided the withdrawal is communicated to the Office in writing, and is received by the Office before it has made a commitment to fill the position of the resigning employee. 

Section 2 - Work Environment 

A. Both parties agree that there is an obligation on all employees and supervisors to have an environment free of discrimination based on race, gender, disability, religion, national origin, sexual preference or orientation, and free of sexual harassment.

B. Further, employees who are HIV positive or have AIDS shall not be subject to discrimination with regard to any condition of employment.

Section 3 - Counseling Sessions

When a counseling session includes a representative from Labor and Employee Relations, the employee will be given an opportunity to have a NTEU representative present.
Section 4 - Employee Rights Appendix

A Statement of Basic Employee Rights appears in Appendix 4-2 of this Agreement.  The Office will post the statement on all official bulletin boards and NTEU may post it on all of its bulletin boards and may discuss these rights in orientation sessions.  The statement will be signed by the Office and NTEU.

Section 5 – Freedom from Reprisal

The Office recognizes the right of every bargaining unit employee to be free from reprisal for providing information in connection with a violation of any law, rule, regulation, or provision of any collective bargaining agreement, and/or evidence supporting mismanagement, a gross waste of funds, an abuse of authority, or a substantial and specific danger to public health or safety.

Section 6 – Loss of Information

If an employee’s Social Security number (SSN) is disclosed to an unauthorized, third (outside) party by the Office or its agent, and the Office determines through established procedures that the risk or likelihood of identity theft is high, then the Office will offer the employee identity theft protection for one (1) year.

PART V - PRIVACY-RELATED MATTERS

Section 1 - VMS/Voice Mail

A. Each bargaining unit employee will be assigned a separate personal VMS or other voice mail system mail box that only he or she can access.

B. Voice mail boxes that are provided for the exclusive use of NTEU will not be accessed or monitored by the Office except upon request of NTEU to provide maintenance and/or troubleshooting.

C. The Office will not access or monitor messages from NTEU to bargaining unit employees.

Section 2 - Search of and Access to Employee Desks, Office Space, Electronic Files, Etc.

A. 1.  Because the Office owns and administers the Office computer system, employees have no expectation of privacy in materials maintained on the Office computer system.

2. Employees will be reminded annually that any electronic information that they do not wish to be subject to access should be removed from their work computer.

B. None of the processes or procedures identified in this Section apply to searches or accesses related to criminal investigations.

C. 1.  While the Office has the right to search (to investigate alleged workplace misconduct) or access (for non-investigatory purposes, such as to locate Office work-related files or documents, etc.) employee desks, immediate office space, files (both electronic and paper), communications including voice mail systems, computer disks, and related items, the Office agrees that such searches or accesses will only be conducted for legitimate work-related reasons.

2. The parties to this Agreement recognize that not every entry into an employee’s office or workstation is a search.  For example, when an employee is not available, the employee’s managers or the Office Manager (or equivalent) may access the employee’s files, documents, or other work-related materials, as needed in the course of business.

3. Personal items in offices or workspaces that employees do not wish to be viewed by individuals entering the office to retrieve files or other materials should be segregated and/or secured so as not to be visible or readily accessible.  In order to identify such space, the Office will provide employees with labels that clearly state “Personal” which can be affixed to the outside of the drawer, closet, etc.  The Office will ensure that a ready supply of these labels is maintained and after initial distribution will provide additional or replacement labels to an employee upon request.
D. Prior to an Office management official’s search of an employee’s electronic files, voice mailbox, or an employee’s desk and/or immediate work area, the Office will first attempt to notify the employee that such a search is necessary.  If the Office is unable to notify the employee or if circumstances make notification impractical, the Office will keep a written record explaining the search.  The written record will include an explanation of why the employee could not be notified in advance, the work-related reasons why a search is necessary, and the names of the individuals who perform the search.
E. If the search or access mentioned above in Subsection C above concerns a search or access of the files, communications, desk, or work space of a Counsel NTEU representative, the Office will take the following additional steps:

1. NTEU items in offices or workspaces that NTEU officials and stewards do not wish to be viewed by individuals entering the office to retrieve files or other materials should be segregated and/or secured so as to not be visible or readily accessible.  In order to identify such space, the Office will provide NTEU officials and stewards with labels that clearly state “NTEU” for this purpose.  The Office will ensure that a supply of these labels are available after initial distribution and will provide additional or replacement labels upon request.
2. If the Office is unable to notify the employee, the Office will notify another NTEU representative before a search or access is made.
3. The purpose of the additional contact explained above is so that, where possible under the circumstances and where it does not unduly delay a search, a designated NTEU representative may be present at any physical search of a desk, files, or work space of a NTEU representative in order to safeguard NTEU-related labor relations files and other records relating to official NTEU business.
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