July 25, 2006

VIA FACSIMILE AND FIRST-CLASS MAIL

Mark Doboga
Deputy Associate Director

for Talent and Capacity Policy

U.S. Office of Personnel Management

Room 6551

1900 E Street, NW

Washington, DC 20415-9700

Re:
Comments on Proposed FLSA Regulations-OPM RIN# 3206-AK89.
71 Fed. Reg. No. 102 at 30301-30317 (May 26, 2006)
Dear Deputy Associate Director Dobota:


I am writing on behalf of the more than 155,000 workers in 30 government agencies represented by the National Treasury Employees Union, to express our views on the proposed amendments to 5 CFR Part 551.  NTEU welcomes this opportunity to comment on the pending changes to the “white collar” regulations identifying the executive, administrative, and professional employees in the federal workforce who are exempt from the Fair Labor Standards Act (“FLSA” or “Act”).  As the nation’s largest independent non-postal federal employee union, NTEU often pursues FLSA enforcement actions on behalf of government workers in court and in grievance and arbitration proceedings.  

NTEU appreciates the fact that OPM’s discretion here is somewhat constrained by the choices DOL made when finalizing its latest amendments to the white-collar regulations for private employers, which appear at 29 CFR Part 541.  See 69 Fed. Reg. No. 79, 22260-74 (April 23, 2004).  OPM must administer the FLSA in the public sector “in such a manner as to assure consistency with the meaning, scope, and application established by the rulings, regulations, interpretations, and opinions of the Secretary of Labor which are applicable in other sectors of the economy.”  Grandits v. United States, 66 Fed. Cl. 519, 532 (Ct. Cl. 2005) (citing Billings v. United States, 322 F3d 1328, 1333 (Fed. Cir. 2003)).  
On the other hand, OPM appropriately deviates from DOL rules where differences between the public and private sectors’ pay systems justify a different approach.  See, e.g., Adams v. United States, 40 Fed. Cl. 303, 307 (1998) (OPM properly refused to incorporate into public-sector rules a DOL salary basis test that “makes little sense in the federal sector.”) As OPM stated when finalizing rules in 1986, Congress gave it authority to administer the Act for federal employees “so that it could reconcile differences between the FLSA and existing Federal pay and classification statutes.”  Direct application of DOL regulations to the federal workforce, therefore, “is not feasible because DOL regulations do not take into account existing, sometimes conflicting, pay and classification statutes.”  OPM, Final Rule, Pay Administration under the Fair Labor Standards Act; Exemptions, 51 Fed. Reg. 7425 (1986).   
As is evident from the supplementary information published with the final private-sector rules, DOL incorporated many but not all of NTEU’s suggested changes.  See 69 Fed. Reg. 22137-22151.  Given the degree of consistency that OPM must maintain with the private-sector rules, we will not reargue here all aspects of our prior comments that DOL failed to adopt.  Rather, NTEU limits its objections to those proposals that OPM must change to avoid needless confusion or unwarranted conflict with the federal pay and classification system.  
We strongly urge OPM to make the changes explained below before finalizing its amendments to the white-collar regulations.  To summarize our main comments, NTEU requests that OPM make the following revisions:
· Delete the minimum dollar-based salary test in § 551.203, based on its long-standing position that such a test conflicts with the government pay and classification system, and retain a minimum-grade rule;


· Eliminate the rule in § 551.208 allowing agencies to delay examining the exemption status of temporary assignments for 30 days;  

· Remove as superfluous the references to “worktime” in §§ 551.101(a) and 551.104;

· Amend the definition of “management” in § 551.104 to clarify that a team leader does not become exempt merely by apportioning work among the team’s members;


· Eliminate § 551.202(h)’s statement that employers need not always identify the basis for an exemption classification;


· Clearly state in § 551.205 that executive functions necessarily require the exercise of “discretion and independent judgment;”  


· Insert into § 551.104 and § 551.206(h) the traditional language distinguishing exempt staff support functions from nonexempt production work;

· Revise § 551.104 and § 551.206(b)(1) to clarify that administrative work involves compliance only with management’s operational policies, rather than compliance with substantive statutes defining the agency’s mission;

· State directly that § 551.216(d) is the only exemption relevant to determining the FLSA status of employees whose primary duty consists of computer-related work.
I. OVERARCHING CHANGES

A. Salary-Based Nonexemption in §551.203

1. Incompatibility with federal pay system.  


OPM proposes to abandon its long-standing position that a minimum dollar-based salary test is incompatible with the federal government’s pay system.  Currently, § 551.203 sets a minimum grade for exemption of General Schedule (GS) employees, protecting FLSA rights of all employees performing jobs classified at or below GS-4.  OPM proposes to replace that minimum-grade rule with a minimum-salary test, annualizing the weekly pay figure that DOL uses in the private sector.  See 71 Fed. Reg. 30302.   Proposed § 551.203 would thus give FLSA entitlement to federal employees whose annual “rate of basic pay” is less than $23,660, which corresponds to the weekly $455 pay minimum that DOL set for private employees.
The last time OPM considered adopting a minimum-salary test, however, it decided in no uncertain terms that protecting employees’ FLSA rights based on a grade level “makes more sense than using only absolute dollar figures.”  51 Fed. Reg. 7425.  A classification grade is based on an evaluation of job duties, without regard to the step level that an employee has achieved or any other factor.  In contrast, setting a dollar amount as the minimum salary would mean that “such routine actions as within-grade increases and yearly comparability increases could affect an employee’s exemption status.”  Ibid.  Drawing the exemption line between grades, OPM concluded, is simply “a more logical system for defining exemption for Federal employees than gross weekly salary.”  Ibid.    
Given its adamant opposition to a minimum-salary test in the past, OPM cannot now change its position merely to bring its rules into “closer harmony” with private-sector regulations.  See 71 Fed. Reg. 30302.  The government must provide a reasoned explanation when it changes a position.  See, e.g., Motor Vehicle Mfrs. Ass'n of United States, Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 46-57 (1983); Arent v. Shalala, 70 F.3d 610, 616 n.6 (D.C. Cir. 1995) (citing Rust v. Sullivan, 500 U.S. 173, 186-87 (1991)).  Having previously rejected a minimum-salary test as ill-suited for use with the government’s classification system, OPM cannot now adopt such a test without even attempting to explain why harmonizing with DOL’s rule suddenly makes sense.
2. Irrational Disparate Treatment 
NTEU urges rejection of a salary-based minimum because it would lead to precisely the sort of irrational results that OPM has previously predicted.  Under current § 551.203, all workers performing jobs classified as GS-4 or under are entitled to FLSA rights, regardless of their step within that grade or any other pay adjustment.  Under proposed § 551.203, by contrast, GS-4 employees in certain areas of the country could be reclassified as exempt because OPM proposes to count towards the $23,660 minimum any “locality pay” provided pursuant to 5 USC § 5304.  
“Locality pay,” of course, is added to the basic GS pay scale to offset the increased expenses incurred when employed in high-cost areas, where the pay disparity between private and public sector is greater than 5%.  See 5 USC § 5304(a)(1).  The income supplement thus equalizes the relative economic status that GS-4 employees, for example, have in their respective communities.  Using the proposed minimum-salary test would disturb that within-grade equilibrium, however, by pushing GS-4 employees who receive locality pay over the minimum $23,660 salary, while employees in different locations would remain nonexempt at the same grade and step.  For the first time, employees could lose their blanket protection as a function of location and thus potentially receive a different FLSA status than workers with the same GS grade or perhaps even the same job duties.
According to OPM’s January 2006 General Schedule table, the $23,660 salary test would bar exemption at or below GS-4, step 2 for employees who do not receive locality pay.  See http://www.opm.gov/oca/06tables/html/gs.asp.  The blanket protection from exemption would end at lower grades, however, for those employees receiving locality pay, which currently ranges from 12.52% to 28.68%, depending on the particular high-cost area in which the employee resides.  See http://www.opm.gov/oca/06tables/txt/gstbls.txt.  
If OPM counts locality pay supplements towards the rate of basic pay, employees could lose FLSA entitlements at GS-2 or even at GS-1 levels.  In the Washington-Baltimore area, for example, employees  as low as G-2, step 5 exceed the $23,660 minimum salary.  In the locality pay area of New York-Newark-Bridgeport, NY-NJ-CT-PA, the $23,660 mark is at GS-2, step 2.  Least protected would be employees in the San Jose-San Francisco-Oakland area, who have the highest locality pay rate.  Those employees could lose their exemption at GS-1, step 5, even when performing the same tasks as colleagues in lower-cost areas.  There is no logic in adopting a dollar-figure test that could result in such disparate treatment depending on an employee’s location.
The new salary-based rule would not only treat employees differently based on receipt of locality pay.  It would even lead to disparate treatment depending on the name attached to the particular cost-of-living supplement paid in a given location.  While including “locality pay” supplements in calculating basic rates, proposed § 551.203 would exclude similar adjustments known as “allowances.”  Accordingly, those employees receiving locality pay could be treated differently than employees in Hawaii and Alaska, for example, who receive cost-of-living allowances under 5 USC § 5941.  See Matsuo v. United States, 416 F.Supp.2d 982 (D. Haw. 2006) (denying, in part, government’s motion to dismiss a challenge to pay system that includes locality pay in basic rates for retirement purposes while excluding cost-of-living allowances paid to Hawaiian and Alaskan workers.)  The government should not be determining FLSA exemption status based on such illogical distinctions. 

3. Inapplicability of $23,660 minimum salary to federal employees


In any event, OPM cannot justify borrowing the $23,660 annual figure that DOL adopted for the private sector, without reference to salary data from the federal sector.  Although DOL’s figure is absurdly low for what Congress viewed as an elite corps of white-collar workers, DOL at least conducted surveys of private-sector pay rates to calculate the $455 weekly salary.  Attempting to ensure that its “minimum salary level is practicable over the broadest possible range of industries, business sizes, and geographic regions,”  DOL conducted various surveys of private sector pay to pinpoint the dollar amount needed to exclude 20% of all salaried employees in the South region and the retail industry.  See 69 Fed. Reg. 22171, 22168.  This methodology has no relevance to federal pay, which already accommodates cost-of-living variations in different geographic areas through its “locality pay” system. 

Because OPM has responsibility for reconciling government FLSA rules with the federal classification system, it cannot mechanically incorporate a salary figure derived through study of private-sector wages.  For the reasons detailed above, it would be nonsensical to switch from a minimum-grade test to a minimum-salary rule.  In no event, however, may OPM adopt a salary figure based on inapplicable survey data from the private sector, rather than on salary statistics relevant to the federal workforce.  
B. Primary Duty Test in § 551.104

OPM’s statement of the “primary duty” test applicable to all exemption categories properly clarifies confusion created by DOL’s 2004 regulations.  In amending the private-sector regulations, DOL de-emphasized the well-established principle that a “primary duty” generally comprises at least 50% of an employee’s work.  The private sector’s current primary duty test thus relegates the amount of time spent on exempt work to the same status as any other factor (29 CFR § 541.700(a)), and uses the 50% mark only to determine an exemption but never a nonexemption.  Id. at § 541.700(b) (employees spending more than 50% of their time on exempt work “will generally satisfy the primary duty requirement,” but those “who do not spend more than 50 percent” receive no corresponding presumption of nonexemption).  OPM correctly takes a more even-handed approach that comports with the government’s historical use of the test.  


Proposed § 551.104 properly states that an employee’s primary duty “typically constitutes the major part, defined as 50%, of an employee’s work.”  It also places restrictions on exempting a job based on a duty constituting less than 50%.  For all white-collar categories, such an “alternative primary duty” may exempt employees only where (1) it is a substantial, regular part of the work; (2) it is the very reason the job exists, and (3) its basic nature is “clearly exempt” in terms of significance of decisions made and frequency of the employee’s exercise of “discretion and independent judgment.”  § 551.104, 71 Fed. Reg. 30306.  NTEU urges OPM to adhere to these strict standards, which avoid the confusion DOL created in restating the 50% test.


C. 30-Day Rule in § 551.208

The amendments would improperly retain § 551.208’s insupportable rule that allows the government to delay examining the exemption status of temporary assignments for 30 days.  The only proposed amendment would clarify that temporary work is classified after 30 consecutive calendar days, rather than isolated periods totaling 30 calendar days when added together.  See § 71 Fed. Reg. 30302.  The real problem with the 30-day waiting period, however, is that the FLSA focuses on the workweek.  Neither the statute nor the DOL rules provides an exception for temporary assignments.  


OPM explained the basis for the 30-day rule in 1983 and 1997, both times giving the wholly inadequate excuse of administrative convenience.  In proposing the rule, OPM admitted that automatically extending an employee’s normal exemption status for 30 days “is not consistent with the general principle applicable under the Act that exemption status must be based on the actual duties performed in the position.”  48 Fed. Reg. 13374, 13375 (1983).  It nevertheless rejected a workweek determination of exemption status because such a rule “would result in an impossible administrative burden for agencies.”  Ibid.  

OPM gave the same explanation more recently when rejecting a labor organization’s complaint that the rule ignored the workweek basis of the FLSA.  Once again, the government admitted the inconsistency with the FLSA, which “takes a single workweek as its standard, that is, a workweek is the unit of time used as the basis for applying overtime standards under the Act.”  62 Fed. Reg. 67237, 67241-42 (1997).  OPM adhered to the 30-day rule, however, because “it would be administratively burdensome for Federal agencies to have to make this determination each week.”  Ibid.  

To the best of our knowledge, OPM has no authority to exempt itself from a statutory requirement by claiming administrative convenience.  See AFGE v. OPM, 821 F.2d 761, 771 (D.C. Cir. 1987) (rejecting OPM regulation that presumed exemption).  Even if it had such authority, moreover, OPM’s treatment of temporary duties in emergency situations belies the notion that it would not be feasible to determine exemption status on a workweek basis.  Under § 551.208(f), when an agency assigns an exempt employee temporary duties due to an emergency situation, “the exemption status of an exempt employee must be determined on a workweek basis.”  If agencies can review an employee’s exemption status each week during an emergency, it is hard to understand why they cannot do the same under normal conditions.  In short, OPM should abandon the 30-day rule because FLSA status must be determined on a workweek basis.  

D. Definitions in § 551.104

1. “Worktime” in §§ 551.101(a) and 551.104


Existing § 551.104 defines “worktime” and “worktime in a representative workweek” only because those terms have been used in the 80% rule in the regulations addressing executive, administrative, and professional criteria, and the 30-day rule in §§ 551.205-551.208.  OPM proposes to delete each of these references to “worktime,” however, to harmonize with DOL’s elimination of the “long test” for employees paid above a certain level, which required that exempt workers spend at least 80% of their time on exempt work.   See Section 551.205, 71 Fed. Reg. 30302.  Assuming that removal of the 80/20 test is warranted, OPM should also delete as superfluous the § 551.104 definitions relating to “worktime.” 


OPM should also remove the only remaining appearance of the word “worktime,” which would be in § 551.101(a).  As the first provision in 5 CFR Part 551, subpart 101(a) contains no substantive content, but merely refers to the FLSA’s delineation of “administrative procedures by which covered worktime must be compensated.”  The statute does not use the word “worktime,” however, but rather requires compensation of “hours worked.”  See 29 USC § 203(o) (defining “hours worked” for purposes of minimum wage and overtime provisions in 29 USC 206, 207).  OPM should therefore replace § 551.101(a)’s confusing use of “worktime” with the statutory phrase, to refer to FLSA’s delineation of procedures for compensating “hours worked.”  Such a change would harmonize with DOL regulations, which use the statutory phrase rather than “worktime.”  See 29 CFR Part 785 - Hours Worked.  
2. “Management” in §§ 551.104, 551.205, 551. 206 

The proposed definition of “management” includes “apportioning the work among the employees,” which could improperly suggest exemption of team leaders who do not otherwise meet the executive or administrative duty test.  See §§ 551.104 (71 Fed. Reg. 30306), 551.205, 551.206.   As the U.S. Court of Federal Claims recently recognized, a team leader does not become exempt simply by prioritizing assignments or otherwise managing the team’s work flow.  See Grandits v. U.S., 66 Fed. Cl. at 540 (team leader functions do not satisfy agency’s duty to tie employee to program management functions or supporting service of substantial importance to such a management function).  OPM should expressly state what the administrative provision indirectly says in describing which team leaders qualify for exemption.  Just as in the private sector (29 CFR § 541.203(c)), team leaders are exempt administrators only if they perform such administration functions as “acquisitions, negotiating real estate transactions or collective bargaining agreements, designing and implementing productivity improvements,” or similar work.  See 5 CFR § 551.206(i).
E. General Principles in § 551.202

Proposed § 551.202 correctly summarizes many of the general principles governing application of the FLSA exemptions to both the private and public sectors.  The case law clearly establishes that employment is presumed nonexempt, and if there is reasonable doubt as to FLSA status, the employee must be classified nonexempt; all exemptions are narrowly construed against the agency, which bears the burden of proof; and job titles and descriptions are not determinative because exemption status ultimately rests on the duties actually performed.  See § 551.202(a)-(e). 
We must take issue, however, with paragraph (h), which carries forward from the current rule the unjustified proposition that an employer need not “identify the exemption category” where an exemption is based on a combination of functions.  See § 551.202(h).  While true that an employee’s primary duty “may involve two categories which are intermingled and difficult to segregate,” an employer always bears the burden of establishing the basis for an exemption classification.  OPM should adhere to the principle that employers must identify any and all exemption categories used to exempt a particular job.


II. INDIVIDUAL EXEMPTIONS


A. Executive Employment in § 551.205


OPM proposes to mirror DOL’s amendments to the private-sector exemptions by eliminating two parts of the definition of executive employment.  Specifically, § 551.205(a) would no longer expressly require that executives regularly exercise “discretion and independent judgment” or spend 80% of their time on “supervisory and closely related work.”  5 CFR § 551.205(a), 71 Fed. Reg. 30306.  

We urge OPM to avoid any confusion by clarifying that executives necessarily exercise the type of “discretion and independent judgment” that the existing rule explicitly requires.  Under the proposal, the primary duty of executive employment is “management,” as defined in § 551.104.  That section provides an illustrative list of “management activities,” which, in turn, include activities from the current primary duty test, i.e., executive functions that inherently require the customary exercise of discretion and independent judgment.  See 5 CFR. § 551.205(a)(2).  
In fact, OPM elsewhere concedes that “discretion and independent judgment” is a key consideration for all categories of white-collar employment.  In defining “primary duty” for executive, administrative, professional, and computer workers alike, proposed § 551.104 requires a worker’s primary duty to be “clearly exempt” work, in terms of the significance of decision-making and “frequency with which the employee must exercise discretion and independent judgment.” 71 Fed. Reg. 30306.  OPM obviously agrees that executives by definition exercise discretion and independent judgment, and it should expressly say so.
B. Administrative Employment in § 551.206

1. Staff-Production Dichotomy


Proposed § 551.206 blurs the long-established legal distinction between exempt “staff” support functions, which maintain the employer’s own day-to-day operations, and nonexempt “production” work, which directly contributes to the end goal of providing goods or services to the employer’s clientele.  Current § 551.206(a) requires exempt administrative employment to have a primary duty that involves “management or general business functions or supporting services” of substantial importance, defined in current §551.104 “as distinguished from production functions.”  The proposed amendments delete this definition and, along with it, any explicit statement of the distinction between staff and production functions.  OPM should track DOL’s regulation by reinserting the express comparison between staff service or support work “as distinguished” from production or line work.  See § 541.201. 
DOL originally proposed to “reduce the emphasis” on the long-recognized distinction, claiming that the “staff versus production” dichotomy is hard to apply to today’s modern workforce.  68 Fed. Reg. 15566.  NTEU and other commentators took issue, and DOL ultimately admitted that “the dichotomy is still a relevant and useful took in appropriate cases to identify employees who should be excluded from the exemption.”  69 Fed. Reg. 22141.  In fact, DOL quoted NTEU’s comment that the distinction “is a key tool to help identify the specific class of office workers that Congress intended to exempt:  support staff contributing to business operations and management.  It is imperative to keep this narrow focus … .” Ibid.  


The same comment remains accurate today, for the public sector as well as the private sector.  Courts continue to use the staff-production distinction to identify administrative employment in the federal government’s modern workforce.  The U.S. Court of Federal Claims, for example, recently relied on existing § 551.104’s language expressly distinguishing between supporting services and nonexempt production functions.  Grandits v. United States, 66 Fed. Cl. 519, 536-537 (Ct. Cl. 2005) (no administrative exemption for customs import specialist doing “front-line, production work,” citing Adam v. United States, 26 Cl. Ct. 782, 794 (1992) (INS senior border patrol agents performing production functions)).  While an administrative staff employee either helps formulate and execute management policy or supports business operations, a nonexempt “line worker” helps generate the product that the employer offers in the marketplace.  See Berg v. U.S., 49 Fed. Cl. 459, 471-472 & cases cited (2001) (flight engineers maintaining and repairing equipment necessary for flight testing mission at Air Force Base are not exempt administrative workers); accord U.S. Dep’t of the Treasury, IRS. & NTEU, 46 F.L.R.A. 1063, 1066, 1074 (1992); Roney v. United States, 790 F. Supp. 23, 27 (D.D.C. 1992) (U.S. marshals engaged in production work of courtroom); Harris v. Dist. of Columbia, 741 F. Supp. 254, 262 (D.D.C. 1990) (housing inspectors doing production work of the Housing Inspection Branch); Dep't of Health & Human Servs. &  AFGE, 49 F.L.R.A. 483, 485-86 (1994) (social security representatives and claims examiners performing the production work of the agency);  United States Dep't of Health & Human Servs. & AFGE, 44 F.L.R.A. 773, 795-96 (1992) (arbitrator properly distinguished between staff and production work in denying exemption for IRS revenue officers “primarily engaged in the 'production' work of the agency”).

OPM may not have intended to eliminate the direct comparison between staff services and production work.  It could avoid any confusion by reinserting language from its existing § 551.104 and DOL’s amended § 541.201 that expressly distinguishes between staff or support work on the one hand, and production or line work on the other.  As in the private sector, the dichotomy helps identify those administrative employees who perform duties relating to the employer’s operations, “as distinguished” from nonexempt work relating to the employer’s end product.  

2. Employees who “affect” or “implement” management policies in §§ 551.104 and 551.206(b)(1)
Proposed § 551.206(b)(1) contains confusing language regarding the factors to consider when deciding whether a particular employee exercises the requisite degree of discretion and independent judgment.  This provision includes as an appropriate factor the authority to “formulate, affect, interpret, or implement management policies or operating practice.”  Proposed § 551.104 tries to define this phrase and refers to “broad national goals expressed in statutes or Executive orders.”  It then states that exempt work significantly affecting the execution of management policies “involves obtaining compliance with such policies by other individuals or organizations, within or outside of the Federal Government ....”  See 71 Fed. Reg. 30303.  This language is overboard, however, as virtually all government employees work towards obtaining compliance with broad national goals set by statute or Executive Order.  

NTEU strongly recommends that OPM revise § 551.104 and § 551.206(b)(1) to clarify that administrative work involves compliance only with management’s operational policies.  Work to ensure compliance with substantive statutes at the core of the agency’s mission is nonexempt production work.  See, e.g., Grandits, 66 Fed. Cl. at 538  (and cases cited) (rejecting government’s claim of administrative exemption of an import specialist, who supported the agency’s “traditional mission” by ensuring that importers properly classified goods and paid tariffs set by statute or regulation).  

3. Examples of Administrative Employment in § 551.206(h)-(n)

NTEU commends OPM for listing examples that either satisfy or fail the administrative exemption test.  We believe, however, that § 551.206(h) requires clarification.  In trying to address duties performed by employees who support workers on the production side, § 551.206(h) mentions what does not constitute production work, but omits the requisite language distinguishing administrative staff, who provide operational support, from nonexempt employees working on the production end.  As proposed, this paragraph creates confusion by referring to employees who “support line managers” without offering examples of nonexempt line or production duties.


On the other hand, § 551.206(n) helpfully states that inspectors are normally nonexempt.    NTEU agrees that “[o]rdinary inspection work generally does not meet the duties requirements for the administrative exemption” because inspectors typically follow established techniques and procedures as set forth in manuals and perform their work “within closely prescribed limits.”  In fact, the rule is more than “generally” applicable; we know of no circumstance in which an employee primarily engaged in inspection work could be administratively exempt.

C. Computer Employees in § 551.216(b)

When consolidating all regulatory guidance on the computer employment exemption, OPM should expressly preempt application of the professional exemption to those in the computer field.  OPM proposes to harmonize its exemption rules for computer employment with DOL’s approach.  71 Fed. Reg. 30314.  Both agencies wisely abandon attempts to fit computer workers into the three main white-collar categories and instead consolidate and condense all their regulatory guidance on the computer occupations exemption into a single provision.  See proposed 5 CFR § 551.216, 29 CFR § 541.400 et seq. 
We fail to understand the justification for OPM’s statement (or for DOL’s statement) that exempt computer employees “may also have executive and administrative duties which qualify the employees for exemption” under the executive and administrative employment rules as well.  See proposed 5 CFR § 551.216(d), 29 CFR § 541.402.  Congress has set earnings and duty standards for computer work and determined which government workers having a computer work as their primary duty may qualify for exemption.  See FLSA § 13(a)(17); 29 USC § 213(a)(17).  It is hard to see how these same employees could also have executive or administrative work as their primary duty, unless their computer functions completely overlap with executive or administrative work.   In that case, the executive and administrative rules would add nothing to the classification of these employees as FLSA exempt or nonexempt.

In any event, OPM should amend § 551.216(d) to make explicit what the provision already implies when it excludes any mention of the exemption for learned or creative professionals.  NTEU suggests a clear statement that the rule “preempts the field” for computer employment, foreclosing any application of the professional exemption based on computer-related duties.  Such a declaration could avoid unnecessary litigation over this particular issue.


III. CONCLUSION

The proposed amendments are deficient in certain respects that remain within OPM’s discretion to remedy.  To be true to the statutory mandate of the FLSA, OPM should make the changes discussed above before finalizing the amendments to its white-collar regulations.  
Thank you for your consideration of our views.  
Sincerely,

Colleen M. Kelley

National President 
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